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SraTE EXEMPTIONS AND THE BANKRUPT Law.—The recent 
decision of Mr. Chief Justice Waite and Mr. Circuit Judge 
Bond, in the United States Circuit Court for the Eastern Dis- 
trict of Virginia, in Re Deckert, holding that the act of Con- 
gress of March 3, 1873 (17 Stat., 577), amendatory of the 
bankrupt law, which declares that the amount of exemptions 
allowed by the bankrupt act ‘‘shall be the amount allowed by 
the constitution and laws of each state, respectively, as ex- 
isting in the year 1871,’’ is unconstitutional, because it vio- 
lates the principle of wx/formity required by the constitution, 
art. 1, § 8, seems to have been opposed to the views of sev- 
eral of the district judges. It affirms Re Ditlard, decided in 
the same court by Mr. Circuit Judge Bond, but denies the 
principle of Re Jordan, 8 N. B. R. 180, Dick, J.; of Kean 
v. White, 8-N. B. R. 367, Rives, J.; and of Re Smith, 8 N. 
B. R. 401, Erskine, J. This last case presents a very full and 
able discussion of the question, and should be read in con- 
nection with Re Deckert, as perhaps the best presentation of 
the opposing view. In Re Willis A. Jordan, 10 N. B. R. 
427 (determined since the publication of Re Deckert), Mr. 
District Judge Erskine adheres to his former view; and this 
view is strengthened by Re Beckerford, 1 Dillon, C. C. 45 
(1870), in which Mr. Justice Miller and Mr. District Judge 
Krekel ruled that the fourteenth section of the original act of 
1867, which adopted the state exemption laws in force in 
1864 as the measure of property to be exempted in proceed- 
ings in bankruptcy, was uniform in its operation among the 
states, and was therefore constitutional. 


CRIMINAL RESPONSIBILITY FOR RaiLWAy NEGLIGENCE.— 
We find the following observations in our able contemporary, 
the Railroad Gazette : 


Punishment for neglect is provided for inthe French railroad laws, as well 
as for malicious causing of accidents, and even for threatening to cause one. 
Article 19 of the law on railroad police of July 15, 1845, says: ‘* Whoever, 
through lack of skill, imprudence, inattention, negligence, or disobedience of 
the laws and regulations, shall have involuntarily caused on a railroad, or in 
the stations, an accident which shall have occasioned wounds, shall be pun- 
ished with imprisonment for from eight days te six months, and with a fine of 
from fifty to a thousand francs. If the accident has caused -the death of one 
or several persons, the imprisonment shall be from six months to five years, 
and the fine from three hundred to a thousand francs.’ Article 20 of the 
same law says: ‘“ Every engineman or brakeman who shall have abandoned 
his post during the running of a train, shall be punished with imprisonment 
from six months to two years."" This is worse than dismissal, which some 
trainmen think very hard. The first article provides a punishment which seems 
impossible in this country under existing laws. It will be remembered that 
the conductor and engineman of the coal train on the Chicago & Alton 
Railroad who by running contrary to orders caused the terrible Lemont col- 
lision, killing about twenty persons and wounding as many more, could not 
be punished. The conductor was indicted for manslaughter, but, having been 
out on bail for nearly a year, on coming to trial was found “not guilty,” there 
being of course no shadow of suspicion that he had intended any harm by the 
act which put his own life inextreme danger. This is a case of which many will 
feel justified in saying: ‘‘ They do these things better in France.” 


The above writer is entirely mistaken when he supposes 
that drivers of railway trains can negligently kill passengers 
or co-employees and that ‘‘ punishment is impossible un- 
der existing laws.’’ The law is very old, very well settled, 
and very familiar to every lawyer, that if one person kills 


another through negligence in the prosecution of any lawful 
employment, it is either murder or manslaughter, according 
to the degree of the negligence involved. Foster Cr. Law, 
26e-3; 1 Hall P. C., 472-6; 1 East P. C., 262-4; 4 Bla. Com. 
192; 2 Whart. Cr. L. 7th Ed., §§ 1002 et seg. These princi- 
ples have been applied to railroad accidents produced by neg- 
ligence in several cases, American and English. 2 Whart. Cr. 
Law, § 1010 a. We do not mention this as a matter of news 
or even of interest to lawyers, but because it would be a pub- 
lic misfortune if the impression should get out among the 
drivers of railway trains that they can kill passengers or co- 
employees through the negligent running of their trains, and 
yet escape punishment. If the conductor and engineman of 
the coal train which caused the Lemont disaster were guilty, 
rand yet went unpunished, it was not the fault of the law, but 
of the manner in which it wasadministered. There is doubt- 
less need of legislation in some states, making those guilty of 
negligence or impropriety in running railway trains amenable 
to punishment where persons are /mjured through such neglig- 
ence, but not killed ; but when death has resulted, the law is 
good enough if it is only administered. 
Carriers—Loss of Goods on Connecting Line. 

The case of The Chicago and Northwestern Railroad Co. 
v. The Northern Line Packet Co., 7 Chicago Legal News, 
34 Supreme Court of Illinois, Walker, J., is an interest- 
ing one. One Emanuel Solen delivered to the Chicago and 
Northwestern Railroad Company several packages of goods to 
be shipped to Lee Summit Station, Jackson county, Missouri. 
One of the packages was lost, and the owner obtained a judg- 
ment for the value of the same for $1128, and afterwards 
compromised for $750. The Chicago and Northwestern 
Railroad Company then brought suit against the Northern 
Line Packet Company, to whom they had delivered the 
goods, instead of the Hannibal & St. Joseph Railroad Com- 
pany, by whom the goods were in fact lost. The bill of lad- 
ing given by the Northern Line Packet Company to the Chi- 
cago & Northwestern Railroad Company, contained the ordin- 
ary stipulation, ‘‘ that they will convey the goods without delay 
from Fulton to Hannibal, and deliver them to the Hannibal 
& St. Joseph railroad, as consignees, he or they paying freight 
for the goods.’’ It was Ae/d that the action could not be 
maintained, but that the plaintiffs must resort to the Hanni- 
bal & St. Joseph Railroad Company, the carrier which 
neglected its duty. 

The main question in the case is discussed by the court as 
follows : 7 


The question arises whether appellees [the Northern Line Packet Compa- 
ny], by force of the duty devolving on them as common carriers, become lia- 
ble for the neglect of duty by the other carriers into whose hands the goods 
would go after leaving theirs, notwithstanding this agreement contained in the 
bill of lading. In the case Illinois Central Railroad Company v. Franklinburg, 
54 Illinois, 88, it was said, that in adopting a rule where goods are lost by one 
carrier in a line of carriers composed of several, that it was more just to hold 
the carrier, to whom the goods are delivered by the consignor liable, than to 
require him to spend time and money in searching for the carrier who pro- 
duced the loss, and to bring suit for the injury in a distant state; that the in- 








termediate roads should be considered the agents of the road first receiving 
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the goods, as they have facilities not possessed by a consignor of tracing out 
the losses of property thus shipped; and that all have or can have running 
connections with each other, and the company first receiving the goods should 
be liable to the consignor. It is not intimated in that case that the owner or 
consignor may sue and recover of any carrier through whose hands the goods 
would have to pass, but the carrier first receiving them or the carrier who has 
neglected his duty. On the other hand, there is a strong implication that the 
consignor must sue either the first carrier or the carrier committing the wrong. 
And we are not willing to carry the rule beyond that extent, and must confine 
it within that limit. If the remote carriers are the agents, or are to be con- 
sidered as such, of the carrier first receiving the property for transportation, 
and the goods are lost or damaged by another in the line, the first carrier 
having been compelled to adjust the loss, if he sues to recover it back he must 
proceed against the carrier who has occasioned the loss. He has or can have 
the means of readily finding where it occurred. Nor can a person, as a gen- 
eral rule, sue any agent of his but the person who has omitted the duty or 
perpetrated the wrong. He has no election to sue an agent who has per- 
formed his entire duty, and have him to sue another agent who is guilty of a 
failure to perform his duty, and has produced the injury to the principal. 
From these considerations it follows that appellees are not liable for the loss. 





Ante-Nuptial Incontinence and Venereal Disease 
—Is it Ground for Divorce? 


The Monthly Western Jurist (Bloomington, Ill.) for Septem- 
ber, contains an interesting and forcibly written article by a 
writer signing himself W. F. T., under the above head, in 
which the writer takes ground that this question should be 
answered in the affirmative, although the law has answered it 
in the negative. He tells us ‘‘ the student will be astonished 
to find the soil of the departments of the law almost totally 
barren of this question,’’ and that in considering it, ‘‘ we must 
be guided more by reason and analogy than by authenties.’’ 
He then proceeds to argue that when either party is afflicted 
with asyphilitic disease at the time of the marriage, it should be 
avoided, (1) on the ground of impotency, (2) on the ground of 
fraud, and (3) on the ground of cruelty. We are inclined 
to think, without reference to what the courts may have 
decided, that a proper view of the marriage relation—of the 
duty of the marital partners towards each other, and towards 
the state, would result in the annulment of such a marriage 
on either of the two grounds first named ; but that it might 
require a more liberal view of what is understood by legal 
cruelty, to annul it on that ground. But viewing it as a ques- 
tion, not of what the law is, but of what it should be, we 
should be in favor of annulling such marriages on the higher 
ground that they are likely to result in the procreation of 
diseased offsprings, and therefore that it is against public policy 
to permit them to stand. We therefore quite concur with 
this writer, when he says: 

As to the marriage, there are three parties: the man, the woman, and so- 
ciety. So to the divorce there are the same three—the court sitting to protect 
society. The court should see that it is reasonable and proper—conducive 
to the interests of society, tv domestic harmony, and the good of the parties. 
* * * The end of marriage is the procreation and perpetuation of the hu- 
man race. All must be subservient to this. The state has the right to and 
must govern these relations, for every one is born into the state without his 
consent, to become a part of the great civil body. Hence the relation of 
State to the status of those who thrust offspring upon its mercies and claim 
its‘protection. The marriage relation underlies, and is the base of the very 
existence of the state. The state then, by its laws, has the inherent right to 
demand purity and integrity in the marriage; to the end that her citizens 
should not spread foul and contaminating diseases, or thrust upon it, offspring 
to be shunned asa leper. The state should be the guardian of its own in- 
terests. Hence we argue that the state should furnish the power to separate a 
man and woman, should either desire it, when that union is liable to generate 
or spread syphilitic disease. 

The reader must not, however, expect to find in the article 
we are considering a /¢ga/ argument npon the question. 





The writer is evidently a doctor and not a lawyer. He 
sometimes cites authors without giving the volume and page, 
and courts without giving the case, and in one case (in 
France) he even cites the argument of counsel. Neverthe- 
less his paper is a forcible and valuable argument on a ques- 
tion which deserves the earnest attention of courts and 
legislatures. 





Homicide—Insanity—Mania a Potu. 

In Stuart v. The State, Supreme Court of Tennessee, Decem- 
ber Term, 1871 (Nashville Com. Reporter, October 22), the 
defendant had killed his wife under circumstances of great 
atrocity, during the period of depression that followed a 
night’s debauch. The defence was, that he was laboring un- 
der the delusion consequent upon a condition of mania a potu, 
at the time he did the killing, and was hence not accountable. 
There was medical testimony at the trial, based on a hypo- 
thetical state of facts, tending to show that the prisoner, at the 
time of the killing, was insane. ‘The circuit judge charged 
the jury in substance that the law presumed the prisoner, if 
over fourteen years of age, to be of sound mind, and that the 
burden was upon him to introduce proof of his insanity, and 
to create a reasonable and well-founded doubt of his sanity, 
to entitle him to an acquittal. This instruction was objected 
to on the ground that it failed to mention and define the par- 
ticular type of insanity under which the detendant was al- 
leged to have been laboring. The supreme court, however, 
sustained it as sufficient. McFarland, J., in delivering the 


opinion of the court, said: 

The judge, in his charge, does not use the words mania a potu, delerium 
tremens, or other similar language, but uses the words “ unsoundness of 
mind” or insanity. The jury were instructed, that to relieve the prisoner it 
was sufficient to show this unsoundness of mind, or create a reasonable doubt 
of the prisoner's sanity ; and this was sufficient whether the disease be per- 
manent or temporary, and whether caused by the voluntary use of ardent 
spirits or otherwise. We do not think it essential that the judge should have 
specially defined the various classes or types of insanity. It is the unsound- 
ness of mind that excuses the act; according to the proof, mania a potu isa 
disease in which the mind is unsound. The language of the charge is com- 
prehensive enough to embrace the particular class of insanity indicated by the 
proof. It says: ‘‘ The ‘ unsoundness of mind’ may be temporary, caused by 
the use of ardent spirits.” This is what physicians call mania a potu or delerium 
tremens, and if the proof made out a case of mania a potu, it made out a case 
of mental unsoundness. We think, in this, there was no error. 

The next objection is that the jury were told that the prisoner must be re- 
garded as of sound mind, if he knew the act was wrong, and knew the con- 
sequences—in other words if he knew right from wrong. Upon this question 
there is to be found a great deal of refinement and subtlety of reasoning. 
Upon mere abstract theory, there is scarcely to be found any such thing as 
absolute sanity. It is seldom, if ever, a person can be found not subject to 
some peculiarity or obliquity of intellect, that may be, according to these ab- 
stract principles, classed among some of the almost infinite forms of partial 
insanity. 

But this doctrine is altogether too refined to be applied in the practical ad- 
ministration of the criminal law. We must have some standard more practi- 
cal in its character. All persons possessing a ‘‘sound memory ‘and discre- 
tion,” in the language of our criminal code, should be held responsible for 
their criminal acts; and a ‘ sound memory and discretion "" must be under- 
stood in its practical and not in the abstract sense. Blackstone says, “ luna- 
tics or infants are incapable of committing any crime, unless in such cases 
where they show a consciousness of doing wrong, and, of course, a discretion 
or discernment between good and evil.” 

This language is quoted with approval in Dove v. The State, 3 Heiskell, 370. 
In Rogers v. Com. 7 Metcalf, 500, Chief Justice Shaw said: ‘‘ A man is not 
to be excused from responsibility if he has capacity and reason sufficient to 
enable him to distinguish between right and wrong as to the particular act he 
is then doing, a knowledge and consciousness that the act he is doing is wrong 
and criminal and will subject him to punishment. In order to be responsible, 
he must have sufficient power and memory to recollect the relation in which 
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he stands to others, and in which others stand to him; that the act he is doing 
is contrary to the plainest dictates of justice and right, injurious to others, and 
a violation of the dictates of duty. On the contrary, although he may be la- 
boring under partial insanity, if he still understands the nature and character 
of his act and its consequences, if he has knowledge that it is wrong and 
criminal, and a mental power sufficient to apply that knowledge to his own 
case, and to know that if he does the act, he will do wrong and receive pun- 
ishment—such partial insanity is not sufficient to exempt him from responsibil- 
ity for ctiminal acts."’ “ If then "’ (he continues, referring to the case then before 
him), ‘‘it is proved to the satisfaction of the jury that the mind of the ac- 
cused was in a diseased and unsound state, the question will be whether the 
disease existed to so high a degree that, for the time being, it overwhelmed 
the reason, conscience and judgment, and whether the prisoner committing 
the homicide acted from an irresistible and uncontrolable impulse ; if so, then 
it was not the act of a voluntary agent, but the involuntary act of the body, 
without the concurrence of the mind directing it." 

We quote this language in full, both because it is a clear and forcible 
statement of a sound rule, and also because it is the authority mainly relied on 
by the prisoner's counsel. The circuit judge, in the present case, was not so 
full and elaborate in his statement, but his language is very comprehensive. 

It will be seen from the opinion of Judge Shaw above quoted, that the syb- 
Stance and essence of the rule he lays down is, that the accused must have 
capacity to enable him to distinguish between right and wrong in regard to 
the particular act, a ‘‘consciousness that he was doing wrong, and that he 
would be punished for it." Here the circuit judge said, in substance, the ac- 
cused must know that the act was wrong—that is, he must know and be con- 
scious that this particular act was wrong; further, that he must know the 
consequences. One of thc consequences was his punishment. So the lan- 
guage of the judge, though very brief, is comprehensive, and we think as well 
adapted to the comprehension and understanding of a jury as a more elabor- 
ate statement would have been. The facts in proof upon the part of the de 
fence do not tend to establish that the prisoner was laboring under any partic- 
ular delusion, but simply that he was laboring under mania a potu or delir- 
ium tremens. 





Bankrupt Act—Winding up Estate by a Commit- 
tee—Creditors and Trustees. 





In Re JAY COOKE & CO. 
United States Circuit Court, astern District of Pennsylvania. 


1. Power of Court to Order Meeting of Creditors after Estate has been 
Placed in the Hands of a Committee.—-A committee of the creditors of a bank- 
rupt having been choosen under the provisions of section forty-third of the bankrupt 
act, and also a trustee appointed by them, and this action having been confirmed by 
the district court; Held, that there is no longer any power in that court to order a meet- 
ing of creditor for the purposes mentioned in sections twenty-seven and twenty-eight of 
the act, and that such meeting, if called, would have no authority to resolve and direct 
as contemplated in those sections. 


2. Control of Court over Committee.—If the committee of creditors exercise 
their discretion mada fide, they may be controlled by the court, but in the absence of 
fraud, their direction to the trustee must be conclusive. 


Opinion of the court by Mr. Justice SrRONG, delivered October 
29th, 1874. MCKENNEN, Cir. J., concurring. 

This is an application made by the trustee and committee 
chosen and appointed under the forty-third section of the bankrupt 
act, as well as by some of the creditors of the bankrupts, for a 
review of an order of the district court directing a second meeting 
of creditors for the purposes stated in the twenty-seventh and 
twenty-eighth sections of the act. 

Several objections have been made to the order, only one of 
which do we propose now to notice. It is, that three-fourths in 
value of the creditors whose claims have been proved, having 
determined that the estate shall be wound up in the manner pre- 
scribed by the forty-third section, and their resolution having been 
confirmed by the district court, there is no longer any power in 
that court to order a meeting of creditors for the purposes men 
tioned in the twenty-seventh and twenty-eighth sections of the 
bankrupt act, and that such meeting, if called, would have 
no authority to resolve and direct as contemplated in those 
sections. 

The bankrupt act of 1867 has very plainly provided two very dif- 
ferent systems for winding up, settling, and distributing the estates 





of bankrupts. The first, and the ordinary one, is that presented 
by the twenty-seventh and twenty-eighth sections, applicable to all 
cases when the greater part of the creditors in number or in value, 
who have proved their debts, at their first meeting choose an as- 
signee. or assignees, or where the district judge or the register 
appoints one or more assignees. In such cases the twen- 
ty-seventh section requires that a general meeting of the creditors 
be called at the expiration of three months from the adjudication 
of bankruptcy, or earlier if the court so direct, and requires the 
assignee to report to the meeting, as well as to the court, an account 
of his receipts and payments. The assignee is also required to 
submit to the meeting the schedule of the bankrupts, creditors, and 
property as amended, and a statement of the whole estate of the 
bankrupts as then ascertained, of the property recovered and of 
the property outstanding, specifying the cause of its being out- 
standing, also what debts or claims are yet undetermined, and 
stating what sum remains in his hands. The section further enacts, 
that at such meeting the majority in value of the creditors present 
shall determine whether any and what part of the proceeds of 
the estate, after certain deductions, shall be divided among the 
creditors, with a proviso, that unless at least one-half in value of 
the creditors shall attend such meeting, either in person or by attor- 
ney, it shall bethe duty of the assignee so to determine, and in case 
a dividend is ordered, the assignee is required to pay it under the 
direction of the court. 

By the twenty-eighth section provision is made for a second and 
third meeting of the creditors, with like powers, and it is enacted, 
that at the third meeting called by the court, a final dividend shall 
be declared, unless an action at law or suit in equity be pending, 
or unless some other estate or effects of the debtor afterwards come 
to the hands of the assignee, in which case the assignee shall, as 
soon as may be, convert such estate or effects into money, and 
within two months after the same shall be so converted, it is re- 
quired to be divided in manner aforesaid. 

It is further directed, that after the third meeting of the creditors 
no further meeting shall be called, unless ordered by the court ; 
and it is enacted that if at any time there shall be in the hands of 
the assignee any outstanding debts or other property due or belong- 
ing to the estate, which cannot be collected and received by the 
assignee without unreasonable or inconvenient delay or expense, 
the assignee nay, under the direction of the court, sell and assign 
such debts or other property in such manner as the court shall 
order. 

Thus it appears that under these provisions very large powers 
over the winding up, settlement, and distribution of a bankrupt’s 
estate are given to the district court and to a majority in value of 
the creditors who may be present at a general meeting, or, in case 
a majority in value are not present at the meeting, to the 
assignee. 

But the forty-third section of the act prescribed another system, 
the obvious purposes of which were to arrest the ordinary mode of 
proceeding to wind up, settle, and distribute a bankrupt's estates, 
to suspend some of the powers conferred upon the district court, 
and to confer upon representatives of the creditors authority not to 
be exercised by the general body. The system was extraordinary. 
It was borrowed from a system which has previously existed in 
Scotland and in England, which had for, its object the withdrawal 
of the bankrupt’s estate from the courts in certain cases, and plac- 
ing its administration in the charge of the bankrupt himself, or in 
that of the chosen representative of the creditors. 

An examination of the provisions of that section shows very 
clearly that such was its object, and that the powers conferred 
thereby are inconsistent with the continued existence of the powers 
given by the twenty-seventh and twenty-eighth sections. It is 
entitled ‘‘of superseding the bankrupt proceedings by ar- 
rangement.” It is true proceedings under it are declared 
to be proceedings in bankruptcy, but the ordinary proceed- 
ings are superseded by it, and a different system is substituted. 
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It enacts that “if at the first meeting of creditors, or at any 
meeting of creditors, to be specially called for that purpose, and of 
which previous notice shall have been given for such length of 
time and in such manner as the court may direct, three-fourths in 
value of the creditors whose claims have been proved, shall deter- 
mine and resolve that it is for the interest of the general body of 
creditors that the estate of the bankrupt should be wound up and 
settled, and distribution made among the creditors by trustees, 
under the inspection and direction of a committee of the creditors, it 
shall be lawful for the creditors to certify and report such resolutions 
to the court, and to nominate one or more trustees to take and hold 
and distribute the estate under the direction of such committee. If it 
shall appear to the court, after hearing the bankrupt and such cred- 
itors as may desire to be heard, that the resolution was duly passed, 
and that the interest of the creditors will be promoted thereby, it 
shall confirm the same; and upon the execution and filing by or 
on behalf of three-fourths in value of all the creditors whose claims 
have been proved, of a consent that the estate be wound up and 
settled by said trustees according to the terms of such resolution, 
the bankrupt, or his assignee, if one has been appointed, is required 
to convey all the property and estate of the bankrupt to the trustee 
nominated, who thenceforth shall hold it with all the powers and 
rights which the bankrupt would have had if no proceedings in 
bankruptcy had been taken, or as the assignee would have had 
were no such resolution passed, and with all the rights and powers 
of assignees in bankruptcy. 

The section also declares that the consent of the three-fourths in 
value of all the creditors whose claims have been proved, when 
filed, and the proceedings thereunder, shall be as binding in all 
respects on any creditor whose debt is provable, who has not 
signed the same, as if he had signed it, and on any creditor whose 
debt, if provable, is not proved as if he had proved it, and the trus- 
tee is directed to proceed to wind up and settle the estate under 
the direction and inspection of such committee of the creditors. 
Still further, it is enacted, that the bankrupt shall have the like 
right to apply for and obtain a discharge after the passage of such 
resolution and the appointment of such trustee, as if such reso- 
lution had not been passed, and as if all the proceedings had 
continued in the manner provided in the sections of the act pro- 
ceeding the forty-third. 

This last provision, if it were the only one, would lave no doubt 
in our minds that the manner of winding up, settling, and distri- 
buting the estate was intended to be different from that contemplated 
by the twenty-seventh and twenty-eighth sections of the act. 
And if this is not so, the forty-third section has accomplished no 
practical results. 


If, when three-fourths in value of the creditors who have proved 
their debts, have resolved that the estate shall be wound up, Settled, 
and distributed under the direction, not of the court, or the general 
body of the creditors, but of a committee chosen by them, and their 
resolution has been confirmed by the court, and when consent to 
such an administration has been filed, either the court, or a general 
meeting of the creditors, can control the discretion thus vested in 
the committee ; if a general meeting of creditors composed of 
one-half in value may determine what part of the estate shall be 
divided, and when divided shall be made, how does the manner of 
administering the estate differ in substance from the ordinary man- 
ner prescribed in the twenty-seventh and twenty-eighth sections? 
What becomes of the power of the committee to direct the settle- 
ment and distribution ? Moreover, it is worthy of observation that 
three-fourths in value of the creditors are required for the adoption 
of the resolution, and only one-half in value are required by 
the twenty-seventh section to constitute a creditor's meeting com- 
pent to exercise the powers described in that section. May a ma- 
jority of the creditors in value, present at such a meeting, annul or 
override the action of the trustee and committee chosen by three- 
fourths? If so, how can it be said that the creditors who did not 





sign the consent that the estate should be wound up, settled, and 
distributed according to the terms of the resolution adopted by 
three-fourths and confirmed by the court, are bound by the con = 
sent and proceedings thereunder, as the statute declares they 
shall be ? é 
The question when a dividend shall be made, and what portion 
of the estate in the trustee’s hands shall be divided at any particu- 
lar time, as well as what sums shall be retained to provide for all 
undetermined claims not proved, other expenses and contin- 
gencies, are questions relating directly to the settlement and dis- 
tribution of the estate. By directing that over the settlement and 
distribution the creditor's committee shall have the direction, the 
statute, in our opinion, has withdrawn control over them from every 
other power, and to that extent has superseded the ordinary pro- 


ceedings in bankruptcy. And this, we think, was not without - 


reason. ‘The ordinary proceedings are intended to be summary. 
It is intended by them to conclude the settlement and distribution 
with the utmost dispatch. Thusthe twenty-eighth section requires 
a second meeting of creditors to be called at the expiration of six 
months from the adjudication of bankruptcy, or earlier, and at a 
third meeting, when a final dividend is to be declared, unless an 
action at law ora suit in equity be pending, or other estate come 
to the hands of the assignee, in which case he is required to convert 
it into money, as soon as may be, and within two months after such 
conversion the money is directed to be divided. And it is provided 
that if at any time there shall be in the hands of the assignee any 
outstanding debts or other property which cannot be collected and 
received by him without unreasonable delay or expense, he may 
sell such debts or property under the direction of the court. It 
was such hurried settlement of the estate that was regarded as 
prejudicial in some cases to the interests of the creditors.- 

For this reason, both in the Scotch and English law, provision 
was made for administering bankrupt estates in some cases by the 
creditors themselves, or by the bankrupt under their direction. 
And for the same reason the forty-third section of our act was en- 
acted, by which the power to direc, was given to certain represen- 
tatives of the creditors; that is, to a committee chosen by them. 

No doubt if that committee exercise their discretion mala fide 
they may be controlled, but in the absence of fraud their direction 
to the trustee must be conclusive. Certainly the discretion vested 
in them cannot be controlled by any meeting of the creditors called 
after their appointment. , 

Holding such opinions, we feel constrained to reverse the order 
of the district court, which directed a second meeting of the cred- 
itors of the bankrupts for the purposes mentioned in the twenty- 
seventh and twenty-eighth sections of the bankrupt act. 

The order of the district court is REVERSED. 
—(Legal Gazette. 





Donation of Property to Secure Location of 
Railroad. 


UNION PACIFIC RAILROAD COMPANY v. THOMAS C., 
DURANT. 


United States Circuit Court, District of Nebraska, October Term, 
1874. ' 


Before Hon. JoHN F. DILLON, Circuit Judge. 


The acting president and active manager of a railroad company, by an oppressive ex- 
ercise of his powers, procured donations of property to be made to him in trust for 
the railroad company: /e/d, that his action was illegal, and that it affected the com- 
pany, and that the effect was that he held the property in trust for the donors and not 
the company. , 


In Equity: on final hearing. The case made by complainant, 
in its bill, is substantially this: That in the month of November, 
1863, the Union Pacific Railroad Company, having been incor- 
porated and organized, and being about to commence the con- 
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struction of its road, and having already commenced surveys in | right. The deeds estop him to set up such a claim, and the proofs, 
Nebraska, at or in the vicinity of Omaha, for the purpose of ascer- | a/#unde, show that no consideration for the conveyances moved 
taining the best point for the location of its eastern terminus, and | from or were furnished by him individually. 

the most practicable route thence westward, certain citizens of| An attempt was made in the proofs to show that the property was 
Omaha proposed to Peter A. Dey, the engineer in charge of sale | demanded and received by him to reimburse him for the expenses 
surveys, to convey to T. C. Durant—at the date of such proposal | of surveys prior to the completed organization of the company, 





the president and acting manager of the corporation—for its use, 
certain tracts of land and certain lots therein described. ‘“‘ Said 
conveyance to be made conditional upon the location of the said 
eastern terminus within one and a quarter miles of Farnam street, 
thence running west from said point towards the Platte valley ;” 
that such proposal was accepted, and the conditions performed, 
and that, after the performance thereof, the several parties being 
satisfied therewith, and being willing to convey according to their 
agreement, offered to make such conveyances, and such convey- 
ances were accordingly made; but, by the express direction of 
Durant, his name was inserted therein as grantee and “‘trustee,” 
and the said conveyances recited the receipt of the consideration 
thereof in full, as being ‘‘in consideration of the location of the 
eastern terminus of the Union Pacific Railroad at Omaha, within 
one and a quarter miles of Farnam street, thence running west 
from said point to the Platte valley ;"’ that it was the intention of 
the donors to convey in trust, and that Durant took said lands and 
lots in trust for the corporation, it having furnished the considera- 
tion therefor, and still so holds the same, but has refused, upon 
request, to convey to the rightful owner. 

The theory of the bill is, that the lots and lands thus conveyed 
to Durant as ‘‘trustee,’’ were so conveyed in trust for the com- 
plainant, and the prayer of bill is that Durant be compelled to 
execute the trust and convey the property to the Union Pacific 
Railroad Company. 

The conveyances run to ‘‘ Thomas C. Durant, trustee,’’ but for 
whom or what he is thus trustee is not stated in the instruments, and 
the lots and lands do not, in most instances, adjoin the company’s 
road, and are not necessary for its use and operation. 

The substance of the answer is, that the corporation did not 
make the surveys for, or fix the location of the eastern terminus 
or westward route of the road, but that the surveys were made at 
Durant’s individual expense, and under his individual manage- 
ment and direction; that the proposed donation was intended to 
be made to him individually, in order to secure his influence with 
the president and with the corporation in establishing the terminus 
and route westward; that, while it is true that the word “trustee” 
was inserted in said deeds, solely at his own instance, it was so 
inserted to declare a trust in favor of the grantors, in case of non- 
performance of the conditions of the agreement; that a portion of 
the lands so conveyed to him he has conveyed to the corporation, 
because they were necessary to its use, but that the residue he still 
holds ; that the sole consideration of said conveyances was the 
location of the eastern terminus within one and a quarter miles of 
Farnam street, and the approval of the route westward by the 
president, in whom alone was vested the power to fix the terminus 
of or locate the route ; that the condition of the contract was never 
complied with, and that therefore there has been a reversion to the 
grantors, for whom he holds, and who should be made parties to 
the suit, but are not. 

The lots and tracts of land in controversy are numerous and of 
great value. 

A. F$. Poppleton & E. Wakely, for the complainant. 7. M. 
Woolworth, for the defendant. 

DILLon, Circuit Judge.—The cause is ,before the court on final 
hearing. I do not purpose to refer to the voluminous proofs in 
detail, but to give the conclusion reached and briefly the grounds 
of it. The conveyances were made to the defendant as “trustee.” 
As the instruments were drawn in this form at the defendant's sug- 
gestion, and as no mistake or accident in framing them is claimed, 
it is plain that he does not hold the property for himself in his own 


| but this attempt failed. It clearly appears that these expenses 


| were made good to the defendant by the company. It is indisput- 
able, then, that the defendant holds the property zm /rust, and the 
only question now to be decided is whether he holds it for the 
complainant by such a trust that it can enforce. As between him- 
self and the railroad company, of which at the date of the transac- 
tions in question the defendant was the acting president and active 
manager, there is no doubt, upon the proofs, that this property 
was taken by him in trust for it. 

The exact point upon which the cause hinges, is whether the com- 
pany’s right to this property is such that a court of equity will, at 
its instance, enforce the trust by decreeing the defendant to convey 
the property to it. 

The history of the transaction shows that the property was un- 
fairly obtained by the défendant acting for the company—obtained 
under circumstances which a court of equity cannot sanction. 

The subscription paper is dated November 23d, 1863, and in it 
the subscribers ‘‘ agree to convey to T. C. Durant the lots and lands 
severally described over their respective signatures, for the purpose 
of securing the location of the eastern terminus of the Pacific 
road at Omaha City; said conveyances had to be made condi- 
tional upon the location of said terminus within one and one- 
quarter miles of Farnam street, thence running west from said 
point toward the Platte valley, and to provide that in case of the 
failure of such location said lots and lands are to revert to and 
become re-invested in the several grantors.”’ 


The act of July 1, 1862 (sec. 14), authorized the president to fix 
the terminus, and the same had been fixed by him on the 17th day 
of November, 1863, and his action was fully known when the sub- 
scription paper of the 23d day of that month was drawn and cir- 
culated. After this paper had been subscribed, another executive 
order, on March 7, 1864, was made, fixing the eastern terminus on 
the western boundary of the state of lowa, opposite section ten of 
the township in which Omaha is situate. From Farnam street to 
the nearest part of section ten is a mile and ¢Arvee-quarters. . The 
subscribers to the argreement stipulated for alocation of the eastern 
terminus within one mile and a guarter of that street. When 
all of the deeds were made to the defendant as trustee, the legal 
terminus as thus fixed was known to everybody, but the business 
terminus, that is, the actual terminus, had been fixed by the com- 
pany within about a half mile of Farnam street. The deeds to the 
defendant as trustee, none of which are dated earlier than Decem- 
ber, 1864, recite that they are made “ in consideration of the loca- 
tion of the eastern terminus of the Union Pacific Railroad Company 
at Omaha, within one and a quarter miles of Farnam street, thence 
running west from said point to the Platte Valley,’ and contain no 
clause as to reverter. It thus appears, with reasonable certainty, 
that all parties had in-view the securing of the actual or business 
terminus, and not merely the legal terminus. ‘The other matter to 
be secured, was that the road should run westwardly from Omaha, 
that is, not to a rival place—Florence on the north, or Bellevue on 
the south, so as to leave ‘‘ Omaha on a switch,”’ as one of the wit- 
nesses phrases it, and although the route of the road was some- 
what changed, it was not changed in the interest of either of those 
places, or to the détriment of Omaha. 

Assuming, though not deciding, that the company has the capac- 
ity 72 daw to acquire and take property like that in question, not on 
line of its road nor shown to be necessary for its operations, I should 
be of the opinion, that if the subscriptions under the contract of 
November 23d, 1863, were fairly obtained for a lawful purpose, the 





defendant would be bound to convey the property to the company, 
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And in this view the whole case lies within the enquiry, was the 
property fairly or lawfully obtained? In my judgment it was not. 
There is no satisfactory evidence that this property was demanded 
by the company, or by Mr. Durant, acting for it, to reimburse it for 
the additional expense which a terminus at Omaha, instead of 
Bellevue or Florence, would involve. Besides, after March 7, 1864, 
it was impossible for the company, if acting in good faith, not to 
construct and operate its road to Omaha, and it was after this date 
that all of the deeds to the defendant were made. Whether gn 
agreement to donate lands in consideration of the location of the 
depot or business terminus of a railroad can be supported in law, 
we need not enquire. See Fuller v. Dame, 18 Pick. 472; Pacific 
Railroad Company v. Seely, 45 Mo. 212. I am not prepared to 
say, that if a company has by law a discretion to adopt its own line 
and to go to any point its interest might suggest, and it is induced 
by offers of pecuniary advantages to adopt a more expensive iine to 
another terminus, that such a transaction would necessarily be 
against public policy, or fall within the principles of the cases above 
cited. The facts of this cause present no such question, and I 
do not enter upon its consideration or give any opinion concern- 
ing it. 

How these subscriptions were obtained, appears from the testi- 
mony; and they seem to have been extorted from the subscribers 
by reason of the powers which the law had conferred upon the 
company to be exercised for the public good and not oppressively. 
The origin of the demand upon the people of Omaha clearly 
appears from the testimony of Mr. Dey, the confidential employee 
of Mr. Durant, and subsequently of the company, and who isa 
gentleman of high character. He testified that ‘‘the demand for 
these lands came from Mr. Durant.” Mr. Dey thereupon caused 
Mr. Durant’s demand to be communicated to leading citizens of 
Omaha. He says: ‘I did not circulate the paper [of November 
23], but was in constant communication with those that did circu- 
late it, and made many suggestions to them with the view to aid 
them in getting the subscriptions filled out.” He is asked “ for 
what purpose the lots and land were to be applied,” etc., and his 
answer is: ‘‘ The demand for those lands came from me, and the 
purpose avowed was to influence parties that might be of service 
to the road and of service in making Omaha the terminal point. 
Durant said he must have the deeds made to himself as trus- 
tee, that he might dispose of the lands without being answerable to 
any party, and that I stated to Mr. Aug. Kountz (an active citizen 
in circulating the papers of November 23, 1863) and other parties 
who were instrumental in procuring the donations.’ Again Mr. 
Dey testifies, ‘‘I wish to be understood as saying that one of the 
reasons avowed (why the citizens must give property) was that their 
donation could be used for that purpose,” i. e., ‘‘ to influence par- 
ties who might be of service in making Omaha the terminal point. 
I avowed that the parties controlling this matter [to-wit, Mr. 
Durant] had the power to procure such donations of lands as they 
wanted at the terminus of the road, and they expected to use it, and 
that I conceived it to be the policy of Omaha to donate what was 
asked of them. Mr. Durant at that time controlled the whole 
matter.”” Mr. Durant was absent and Mr. Dey was his represen- 
tative. Public meetings were held, and the citizens given to under- 
stand that they must donate lots and lands liberally, or else Belle- 
vue or Florence might secure the prize of the terminus ; and when 
the subscriptions were made it is evident that it was done out of 
fear that Mr. Durant would, 9r might, otherwise use his power 
against Omaha, and that these donations (which one subscriber 
considered a species of ‘‘ black-mail,”. another, as a “‘ corruption 
fund”) would have the-effect to conciliate his favor and secure his 
influence. 

If Mr. Durant intended to use this property to corrupt the offi- 
cial action of others, it was obtained for an unlawful purpose. If 
he demanded the property not for this purpose, but because he had 
the power and intended to exercise it, his action is oppressive and 
cannot be permitted to stand. And as the company in this suit 











seeks the fruits of Mr. Durant’s acts, they are affected through him 
with the vice of Mr. Durant’s conduct. 


My judgment is that the subscriptions to the paper of November 
23, 1863, pursuant to which the conveyances, were subsequently 
executed to the defendant, as trustee, were secured by an illegal and 
oppressive exercise and use of the powers which belonged to the de- 
fendant’s position as the acting president and active, and atthat time 
almost the sole manager of the company, and consequently a court 
of equity will hold. the defendant as trustee for the donors, although 
he may have intended to take the lands and lots as trustee for the 
company. Accordingly a decree will be entered dismissing the 
bill, except as to the tracts coveyed to him by Enos Lowe, and 
which he admits in his answer to be held by him in trust for the 
complainant. DECREE ACCORDINGLY. 





Compulsory Bankruptcy—Verification of Petition. 


IN THE MATTER OF ROSENFIELDS, ALLEGED BANK- 
RUPT. 


United States District Court, Eastern District of Michigan, Oc- 
tober 19, 1871. 


1. Verification.—A verification of a petition for adjudication is such only as to per- 
sons named in the body of it; and is not such as toa person whose name is omitted, al- 
though signed by him. 





2. By Agent.—Proof of agency, and of express authority, to do the par- 
ticular acts of signing and verifying the petition by the agent’s own oath or otherwise, 
is essential to the issuing of an order to show cause. 

3- Supplementary Affidavits as to Agent’s Authority.—In 
a case free from other difficulties, supplementary proof may, in the discretion of the 
court, be received, wunc fro tunc, to establish the authority of the agent to sign and 
verify the petition. 








4- One of Several Petitioning Creditors Repudiating the Proceedings.— 
A creditor voluntarily joining with others in a petition for adjudication to make up the 
requisite number and amount, cannot afterwards defeat the proceedings by withdrawing 
his consent. But when the name of a creditor has been joined with others for such pur- 
poses, without his knowledge or consent, he may ‘repudiate the proceedings ; and if he 
does so, the petition will be dismissed as to him. 

5. Jurisdiction.—Under the act of June 22, 1874, the allegation in a petition for ad- 
judication, as to number and amount, is an allegation of a jurisdictional fact ; and such 
allegation as to a certain number and amount, is not an allegation as to a less number 
and amount. 

6. Amend ts.—A d ts can be allowed only where the court has 
jurisdiction, and it has none of a petition for adjudication which does not contain a 
clear, explicit and consistent allegation as to the proportionate number of creditors 
petitioning, and amount of debts represented by them. 








7- Deposition of Acts of Bankruptcy,—The deposition of acts of bankruptcy, 
in order to authorize the making of an order to show cause, must be such as constitutes 
legal testimony, 

On motion to vacate the order to show cause. 

Mr. Don M. Dickinson, respondent's solicitor, for the motion ; 
Messrs. Pond & Brown, opposed. 

LonGyEAR, J.—The petition purports to be by twenty creditors 
in number, all non-residents of the district, and it contains an al- 
legation that the petitioners constitute more than one-fourth in 
number of the creditors, and that they represent one-third of the 
entire indebtedness of the alleged bankrupts. 

Three of the petitioners purport to sign the petition, each by a 
member of their respective firms; the others all purport to sign 
by agent—one by A. E. Stevens, eleven by Max Lilienthal and 
five by Albert Austin. The verification purports to be by and on 
behalf of all the petitioners, but the name of Aaron Teller, who 
signed the petition on behalf of Teller Bros., as a member of the 
firm, although appended to the verification, is not named in the 
body of it as one of the persons to whom the oath was adminis- 
tered. There was, therefore, no verification as to Teller Brothers, 
and as that firm constituted one of the first five signers, the peti- 
tion was not sufficiently verified as required by section 39, as 
amended by the act of June 22, 1874. 

The persons who signed and verified the petition as agents, pro- 
duced no proof of their agency, or of any authority whatever in 
the premises, by their own oaths, or otherwise ; and the order to 
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show cause was issued in the entire absence of any such proof. 
This court has always required strict proof of agency, and of ex- 
press authority, to do the particular act of signing and verifying 
the petition. I believe this has been the uniform practice in all 
the bankruptcy courts. In this court such proof has been allowed 
to be made by the oath of the agent or attorney so signing and 
verifying ; but it has always. been held essential to the issuing of 
the order to show cause. The act of June 22, 1874, has wrought 
no change in that respect. Therefore, at the time the order to 
show cause issued, the petition was not duly veritied by any of the 
petitioning creditors, except the two on whose behalf a member of 
the firm signed and verified. 


Pending the consideration of the motion, the solicitors for the 
petitioning creditors produced, and asked leave to file, wuac pro 
tunc, as supplemental to the verification of the petition by the 
three agents, their respective affidavits, as proof of their authority in 
the premises at the time of signing and verifying. The solicitor 
for the respondents objected, and at the same time produced and 
asked leave to file the affidavit of David Hirsch, of the firm of D. 
Hirsch & Co., one of the firms named in the petition as petition- 
ing creditors, and whose name is signed to the petition by Max 
Lilienthal, as their agent, and on whose behalf said Lilienthal pur- 
ports to verify the petition, absolutely and unqualifiedly denying 
that the firm of D. Hirsch & Co. had authorized said Lilienthal, 
or any other person, so to use the name of the firm; and that the 
same was done without their knowledge or consent. 


I entertain no doubt that the court may, in its discretion, receive 
supplementary affidavits in support of the order to show cause, 
when they tend to prove the authority of the agents at the time 
they signed and verified the petition, and that the court would do 
so in a case free from otheg difficulties. But in the present case 
there are other difficulties, and such as seem to the court insur- 
mountable. In the first place there is the lack of any verification 
at all, by or on behalf of the petitioning creditors, Teller Brothers, 
one of the first five signers, as already noticed. Besides this, I 
find, on examination of the papers, that there was an entire lack 
of proof of debt on the part of two of the petitioning creditors, viz. : 
D. Hirsch & Co. and James M. Bissell. There is a proof of debt 
in favor of Josiah M. Bissell, but none of James M. Bissell, and 
Josiah M. Bissell is not a petitioning creditor. 


On the authority of the decision of this court in ve Simmons 
(10 N. B. R. 254; 1 Cent. Law Jour. 440), it would be competent 
to allow the petition to stand over, and the verification on the part 
of Teller Brothers and the lacking proofs of debt to be supplied, 
and a new order to show cause to issue. This court holds such a 
course always competent where the petition itself is free from es- 
sential or radical defects. But in the light of the affidavit of Da- 
vid Hirsch, before referred to, unfortunately, perhaps, for the other 
petitioning creditors, such is not the case here. 

When a creditor has once joined with others in a petition for 
adjudication in order tomake up the requisite number and amount, 
it is, of course, not competent for him to defeat the proceedings 
by afterwards withdrawing his consent. But such is not the case 
here. In the present case D. Hirsch & Co. did not join with the 
others, and of course the proof of debt, etc., as to them, cannot 
be supplied. They never became petitioning creditors in any 
sense, and the petition stands as one by twenty creditors, when 
only nineteen actually joined in it. It is true Max Lilienthal, who 
signed and verified the petition, as agent for D. Hirsch & Co., 
swears in his supplemental affidavit that he was anthorized by 
them to do so, but the affidavit of the creditor himself is of the 
greater weight, especially where, as in this case, the swearing by 
the agent, all through, seems to have been done in a careless, 
loose and unsatisfactory manner. 

Clearly, the petition must be dismissed as to D. Hirsch & Co., 
and if permitted to stand at all, it must be on the petition of the 
remaining nineteen. But can it, as such, be permitted to stand? 





The allegation that the petitioning creditors, and the debts repre- 


‘sented by them, constitute one-fourth in number and one-third in 


amount, is an allegation of an essential jurisdictional fact; and an 
allegation of that fact as to twenty is to not an allegation of it as 
to any lessnumber. The requirement of the act is, that the petition 
shall be ‘‘ of one or more of the creditors, who shall constitute one- 
fourth thereof at least in number, and the aggregate of whose debts 
provable under this act amounts to at least one-third of the debts 
so provable.” The allegations of the petitioners are, ‘‘and that 
aggregate of your petition [ers’] demands, as they are informed and 
believe, constitute one-third of the debts so provable,” etc., ‘‘ and 
on information and belief that your petitioners constitute more than 
one-fourth of all the creditors,’’ etc. It may be said, inasmuch as 
the allegation is that the twenty constitute more than one-fourth in 
number, nineteen must constitute af /eas¢ one-fourth. Whether 
or not the court would indulge in any such speculation to sustain 
the petition in any case, is unnecessary to determine in the present 
case, because in order to sustain the petition it must be extended 
to both amount and number, and that cannot be done in view of 
the working of the petition as tothe amount. The courts have 
gone to the utmost limit of liberality in accepting the allegation as 
to number and amount on information and belief merely, and in 
not requiring any proof to sustain the allegation as a prerequisite 
to an order to show cause, and instead of extending that limit, a 
reasonable strictness within it must be required. No amendment 
in this regard can be allowed ; because, jn order to allow amend- 
ments, the court must have jurisdiction, and there is none without 
a clear, explicit and consistent allegation as to the proportionate 
number of creditors petitioning and amount of debts represented 
by them. 


The deposition of acts of bankruptcy was also criticised by 
respondent’s counsel as being loose and vague in its statements 
of facts, and as dealing largely in conclusions and hearsay. Ona 
perusal of it, Iam satisfied the criticisms of counsel are not en- 
tirely without foundation ; but in view of the conclusion already 
arrived at, it is unnecessary to determine whether or not it was 
sufficient. The deposition of acts of bankruptcy must be such as 
constitutes legal testimony ; its statements must be of facts, and 
not the mere conclusions of the witness; and, as a general rule 
they must be of the witness’ own knowledge, and not mere hear- 
say ; and they must be stated with such clearness as to leave no 
doubt as to their meaning. 

The disposition which the court feels compelled to make of the 
petition, makes it necessary also to grant the motion of respondents 
to quash the provisional warrant, which is done, without further 
remark upon the merits of that motion, than that the showing upon 
which the warrant was allowed is obnoxious to the same infirmities 
hinted at as to all the proceedings in the matter. 

It results that the petition and all orders, processes and proceed- 
ings thereunder, must be dismissed, vacated and altogether held 
for naught; that the respondents be discharged from arrest, and 
their bail from liability ; and the property, books and effects seized 
by the marshal, under the provisional warrant, must be delivered 
up; but without prejudice to new proceedings. 





Taxation of National Bank Shares. 
FIRST NATIONAL BANK v. DOUGLAS COUNTY. 


United States District Court, District of Nebraska, November 
Term, 1874. 


Before Hon. JOHN F. DILLon, Circuit Judge. 


Under the legislation of Nebraska, shares in National Banks may be taxed, and the 
tax enforced by distraint against the property of the bank. 


F. M. Woolworth, for the plaintiff; ¥ C, Cowin and 7. M, 
Thurston, for defendant. 
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DILLon, Circuit Judge.—This is a bill by the First National 
Bank of Omaha to restrain the collection of a tax assessed and 
levied under the revenue laws of the state, for the year 187 3, upon 
the shares of the shareholders in the bank, and which tax, it is 
alleged, the collector is about to collect by entering the banking- 
house of the plaintiff and seizing its property. 

The bill avers that the capital of the plaintiff is $200,000, and 
that this amount is wholly invested in bonds, issued by the United 
States ; the stock is divided into shares of $100 each, and are val- 
ued for taxation at that sum. 

The object of this bill is to have the whole tax declared void, and 
to restrain its collection. 

The pincipal ground for the relief asked, is, that the act of the 
legislature of the state, passed February 27th, 1873, which provides 
for the taxation of shares in national banks, is void, for non-com- 
pliance with the conditions upon which, under the acts of Con- 
gress, such taxation by the state, or under its authority, is per- 
missible. : 

The third section of this act is in these words: 

‘*The stockholders of every national bank \ocated in this state, 
or of any bank incorporated under the laws of this state, shall be 
assessed and taxed on the value of their shares of stock therein, in 
the precinct where such bank is located, whether the stockholders 
reside in such place or not. Such shares shall be listed and as- 
sessed with regard to the ownership thereof, subject, however, to 
the restriction that taxation of such shares shall not be at a greater 
rate than is assessed upon any other moneyed capita] in the hands 
of individual citizens of this state, in the county or precinct where 
such bank is located. The shares of capital stock of national 
banks not located in this state, held in this state, shall not be re- 
quired to be listed under the provisions of this act. Each national 
bank shall furnish to the assessor a full and correct list of the 
names and residence of its stockholders, and the number of shares 
held by each, and the assessor shall report the same to the county 
clerk in his assessment return. The taxes against such shares 
shall be levied against the holder of the same, in the list of per- 
sonal property, and sha!l be pad by the bank.” 

The revenue law of the state further provides that the value of 
stock in corporations shall be taxed, and that ‘‘in assessing the 
value of such stock, the actual value in cash of all the property 
that is represented shall be considered, and no deduction shall be 
made in such valuation by reason of debts owing by said corpora- 
tion, unless, as in other cases, such deductions be made from the 
item of money and credits listed by said corportion.”’ 

The plaintiff contends that the act of February 27, 1873, is void, 
and no tax can be lawfully levied thereunder, because : 

1. The act does not provide that the tax imposed on the shares 
shall not exceed the rate imposed upon the shares of banks or- 
ganized under the authority of the state. 

2. The act in effect provides for the taxation of the cafita/ of the 
national bank, and not of sAares in the hands of the stockholders 
thereof, torasmuch as thereunder, the valuation of the entire prop- 
erty of the bank is to be first ascertained, and the bank itself is to 
pay the taxes—the name of the stockholders being used merely to 
give to the proceedings the color of a tax upon the shareholder's 
interest. 

The act of Congress, in express terms, allows the states to impose 
taxes upon the shares of national banks, and the only substantial 
limitation upon the power of the states is that they shall not sub- 
ject these shares to taxation to an amount greater than they assess 
upon their own banks, or upon moneyed capital in the hands of 
their own citizens. 

The first objection above stated to the state enactment is not well 
taken. The act provides in terms that the stockholders in all 
banks, state and national, shall be assessed and taxed on ¢he value 
of their shares therein. 

. This is equivalent to a provision that there shall be no discrimi- 


and it is not necessary that there should be added a clause that the 
tax imposed on the shares in national banks shall not exceed 
that imposed on shares in state banks. 

It is next urged as an objection to the state legislation above 
mentioned, that it in effect provides for a tax upon the cafita/ in- 
stead of the shares of the banks, and that as the capital of the plaintiff 
is invested in United States securities, which are exempt from tax- 
ation, the taxation under the law of the state is illegal. By recur- 
ring to the act of the state, it will be seen that it does not undertake 
to tax capital, but only shares, and that this mode is prescribed for 
shares in both classes of banks. 


Itis settled by the decisions of the Supreme Court of the United 
States, that, as respects the power totax there isa distinction between 
capital and share ; and that the shares may be taxed, although the 
entire capital of the bank is invested in United States bonds, 
and that in the valuation of such shares for taxation, such valuation 
is not illegal because the assessing officers have not deducted the 
value conferred upon the shares by the non-taxable United States 
securities owned by the bank. Van Allen v. Assessors, 3 Wall. 573; 
People ex ve/. Duer v. Tax Commrs.,6 Am. Law Reg. 467. Lion- 
berger v. Rouse, 9 Wall. 470. 

These decisions are decisive against the objection we are now 
considering to the act of the state. It does not attempt to discrim- 
inate against the national banks, but provides one and the same 
mode for ascertaining the value of shares in the stock of all cor- 
porations, and more than this, the legislation of Congress does not 
require. Lionberger v. Rouse, supra. 


The bill does not state that the valuation of the shares in the 
plaintiff's bank is in excess of their actual value, nor that the valua- 
tion of the shares in the State Bank of Nebraska is less than their 
real value, and states no fact showing that the taxation, which the * 
plaintiff seeks to avoid, is in fact excessive or disproportionate. It is 
therefore destitute of any substantial equity. 


It is alleged, on information and belief, thatthe capital of the 
banking partnership of Caldwell, Hamilton & Co., has not been 
assessed for taxation, but it is not stated that this has been inten- 
tionally done, nor does the bill negative that this may have been 
an accidental omission, and hence states no case entitling the 
plaintiff to relief againstthe payment of the taxes in question. 


It is, however, insisted that the bank cannot be made liable in 
respect to the taxes on the shares, and that the collector ought to 
be restrained from making distress of the property of the bank. 
But the act of the state in terms provides that the taxes on the 
shares “‘ shall be paid by the bank,” andit is competent to make 
such a provision. National Bank v. Commonwealth, 9 Wall. 354; 
Lionberger v. Rouse, sufva. Undoubtedly the bank could be 
made liable to pay such taxes by suit, and no reason is seen why 
the collection may not be enforced by distraint in the same manner 
as other taxes are collected. The demurrer tothe bill is sustained 
and the bill dismissed. DECREE ACCORDINGLY. 





Liability of Municipal Corporation for Failing to 
Keep Streets in Repair. 


COLEMAN B. BROWN v. THE MAYOR, COUNCILMEN 
AND CITIZENS OF GLASGOW. 


Supreme Court of Missouri, Fuly Term, 1874. 


Present, Hon. WASH ADAMS, | - 
‘© Davip WAGNER, 
‘“ Ws. B. NapTon, } Judges. 
** —H. M. VorRIEs, | 
*“«  -T. A. SHERWOOD, 


1D ges — M palities — Failure to Repair Streets—Measure of 
Liability.—City authorities are bound to keep in repair only such streets and parts of 
streets as are necessary for the convenience and use of the traveling public, and where, 








nation in favor of the state banks, and against the national banks ; 


at the point of accident, the street was abundantly wide and well repaired to enable per- 
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sons, with the exercise of ordinary care, to avoid the injury, the city will not be respon- | ally uncontrollable, ran until he came to the above mentioned 


sible merely from the existence of a defect in the untraveled portion of the street. 


Error to Howard Circuit Court. 

Mayor & Pitts, for defendant in error. 

Turner & Caples and W. H. Lewis, for plaintiffs in error, cited 
Bassett v. St Joseph, 53 Mo. 2go. 

SHERWOOD, J.‘ delivered the opinion of the court 

On the trial of this cause, the evidence tendéd to show that as 
plaintiff's wagon and team were being driven into the city of Glas- 

gow, the team becoming frightened by persons riding up behind it 
and making a noise, commenced running away, whereupon the 
driver jumped out, leaving four women passengers in the wagon; 
that the horses then ran down the street towards the Missouri river, 
and, after running about five squares, ran into a hole or gully on 
the side of the street, causing thereby the death of one of the horses 
and serious injury to the other, as well as considerable damage to 
the wagon and harness; that the hole or gully was not in the 
traveled portion of the street ; that the part of the street where the 
hole was, could not be traveled, but that opposite the place where 
the accident occurred, the street was fifty-five feet wide, and the 
traveled portion thereof was thirty feet in width, and was in such 
condition that wagons and teams could, without any difficulty, 
safely travel along free from any danger in consequence of the ex- 
istence of the hole or gully referred to, if ordinary care were used in 
driving them. Evidence also was adduced as tothe amount of the 
damage sustained. 

Upon this alleged state of facts, the plaintiff sought a recovery 
from the corporate authorities of the city, and the jury, under 
the instructions of the court, rendered a verdict in favor of the 
plaintiff. 

The instructions given on his behalf, were to the following effect: 
that the defendants were requiredto keep the streets of the city | 
in a proper state of repair, so that such streets should be reasonably | 
safe for travel; and any neglect in this particular, resulting in in- | 
jury, would render them liable to the plaintiff to the extent of such 
injury, unless it were occasioned by the negligence or carelessness 
of plaintiff or his agent. 

And the defendants were refused instructions, which told the jury, 
in substance, that plaintiff, before he could recover, must prove that | 
the alleged injury was occasioned alone by the alleged defect in the | 
street, without any fault, neglect, and mismanagement on the part 
of himself or his driver; and if that street was safe and in good 
order, of a sufficient width to have been traveled safely with ordin- 
ary care and prudence, and the damage was occasioned by the 
plaintiff's team getting from under the control of the driver, and 
running away outside of the usually traveled portion of the street, 
to the spot where the accident took place, the defendants were not 
liable. 

In a case recently decided by this court, that of Bassett v. The 
City of St. Joseph (53 Mo. 290), the subject of the liability of cities 
in respect to keeping their streets in repair, is fully discussed, and 
many of the authorities reviewed and commented upon, and it is 
there held that the city is not ‘‘ required or bound to keep all of his 
streets in good repair under all circumstances. She is only bound to 
keep such streets, and such parts of streets in repair as are necessary 
for the convenience and use of the traveling public. * * * 
There are streets or parts of streets in many cities, which are not at 
present necessary for the convenience of the public, which will be 
brought into use by the growth of the city, or there may be streets 
that have more width than is necessary for the present use or the 
requirements of travel. All that is required in such cases is, that 
the city see that as the streets are required for use, they shall be 
placed in a reasonably safe condition for the convenience of 
travel.” 

In Titus v. Inhabitants of Northbridge (97 Mass. 258), where there 
there was a defect in the highway, which the town was bound to re 





| defect, and an injury was thereby occasioned, it was held that the 
town was not liable for the injury, unless it further appeared that 
| such injury would have resulted irrespective of the question 
whether the driver had lost control of the horse or not. And this 
case, although in conflict with the decisions in some other states, 


seems to me to enunciate the better doctrine. For it would certainly 


| be a most unreasonable demand to require the corporate authorities 


of a city not only to provide safe and commodious streets for ordin- 
ary purposes of travel, but to provide thoroughfares of such ample 
dimensions and such matchless grade, that accidents, even from 
runaway teams, would be absolute impossibilities. 

In the case at bar the evidence conclusively shows, that the thor- 
oughfare on which the accident occurred was of sufficient width for 
all the travel usual thereon, and that the exercise of only an ordin- 
ary amount of care would have prevented any injury, notwithstand- 
ing the defects which existed in the untraveled portion of the street ; 
and that the injury which occurred to plaintiff, was notthe result of 
defect in the street Jer se, but of the driver losing or rather aban- 
doning control of the horses. 

For these reasons the instguctions given on behalfof the plaintiff, 
although abstractly correct, should have been refused as having no 
applicability to the facts adduced in evidence. 

On the contrary, the instructions asked by defendants should 
have been given; as not only did they state the law correctly, as 
laid down in the authorities I have cited, but they exactly fitted the 
case established by the testimony. 

The judgment must be reversed and the cause remanded ; all 
the judges concur. JUDGMENT REVERSED. 








Notes and Queries. 
I. 4PPEAL FROM SATISFIED JUDGMENT. 
MONTGOMERY, ALA., Nov. 4, 1874. 

Epirors CENTRAL LAW JOURNAL:—In response to your request, I will 
state that the case | referred to in my communication, published in your 
** Notes and Queries,” of the 30th of Oct. (p. 547), is that of Sharp v. May, de- 
cided at a late term of our supreme court, and not yet reported. It will ap- 
Very truly yours, 


pear in the 49th or soth Ala. 
R. D. RUGELEY. 


I. CAN A MUNICIPAL CORPORATION BE EMPOWERED TO ALTER ITS OWN 
CHARTER ? 
Houston, TEXAS, Sept. 21, 1874. 

Epirors CENTRAL LAW JOURKNAL.— The constitution of the state of 
Texas is silent upon the subject of corporations, excepting this provision, sup- 
plied by an amendment ratified in January, A. D., 1874: 

“The legislature shall not pass local or special laws in any of the following 
enumerated cases, that is to say:— * * * * incorporating cities or 
towns, or changing or amending the charter of any city or village, * * *. 
In all cases where a general law can be made applicable, no special law shall 
be enacted.” 

At the same session of the legislature, January, 1874, the following act was 
passed : 

An act to provide for the amendment of town and city charters. 

SECTION 1.—Be it enacted by the legislature of the state of Texas, that 
whenever in the judgment of the board of aldermen of any incorporated town 
or city, it becomes necessary or desirable to amend the charter of said town or 
city, the said board of aldermen shall prepare suitable amendments to said 
charter, and submit said amendments to a vote of the qualified electors in said 
town or city; provided, that in no instance where the incorporated limits of any 
town or city shall be extended as herein provided, shall it be lawful to tax the 
person or property embraced in said extension, to pay the then existing cor 
poration debt, unless the same is agreed to by a two-third votes of the tax-payers 
embraced in said extension. 

SEC. 2.—That said amendments shall be printed and posted in said city or 
town, or published in some newspaper in the county where said town or city 
shall be situated, for thirty days anterior to the day designated for taking a 
vote thereon. 

SEC. 3.—Should a majority of the votes cast be in favor of said ataendments , 
then and in that event said amendments shall be considered ratified and 
adopted, and shall be considered and held to be a part of the organic law of said 





pair, and a horse, by reason of fright or otherwise, becoming actu- 


city or town. 
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SEC. 4.—That no amendments shall be proposed or submitted by any board 
ofaldermen which shall contravene, or be repugnant to the constitution of 
statute laws of this state. 

SEc. 5.—That the election contemplated by this act shall be conducted in 
all respects as other elections for municipal officers in said city or town are by 
iaw required to be conducted. 

Is the foregoing act valid? Can the legislature authorize municipal corpor- 
ations to amend or alter their own charters ? G. & 5S. 


ANSWER.—The legislature may authorize a city to extend its boundaries, on 
a vote of the people, if there is no special restriction in the constitution. Such 
legislatien is quite common in the states of this country. But an act authoriz- 
ing a municipal corporation to alter its eharter at will, subject only to the con- 
stitution and law of the states, strikes us as novel; and we invite discussion on 
the question. 


Ill, APPEALS FROM JUSTICES OF THE PEACE—CERTIORARI,. 

We are glad that C. D. M. has taken the trouble to answer the query of * A 
Reader of the Journal,’ which appeared in our last issue. We are inclined to 
think that his answer presents the only correct view of the question. It cer- 
tainly presents the matter in a clear light. | Now will some of our readers do 
C.D. M. the favor of answering his query, which appeared in our last number ? 


BLOOMINGTON, LLLS., Nov. 17, 1874. 

EDITORS CENTRAL LAW JOURNAL :—In answer to gu@re No. 1, page 
574 of the JOURNAL, regarding the effect of a judgment upon a writ of certior- 
ari, it may be said: 

1. At common law, the office ofa writ of certivrari, is to correct errors of 
law apparent on admitted or established facts, and is never resorted to for the 
purpose of settling disputed facts. Groeve v. Burwell, 1 Ld. Raymond, 471, 
580 ; State v. Hendson, 3 Vroom (N. J.) 365. 

2. At common law, circuit courts have power to award writs of certiorari 
only when there is no other method provided for directly reviewing the proceed- 
ings of the inferior court. Hence, it is not proper to grant a writ of certiorari 
if an appeal would lie. The People v. Williamson, 13 I\l. 660; Doolittle v. G. 
C. & U. R., 14 Til. 381; C. & A. R. R. v. Whipple, 22 Lil. 105. 

I take it, then, that the appeal in the case put was improperly taken, and 
would be dismissed on motion. From the fact that a writ of certiorari was 
awarded, itis evident that in the opinion of the superior court no appeal would 
lie. More than that, the justiee of the peace had no jurisdiction in the case 
after having been served with the writ, the effect of which is to stop all furth- 
er proceedings in the cause, and transfer the entire jurisdiction to the higher 
court. Hence, he had no power to grant an appeal. The defendant admits 
all the facts in the case by applying for a writ of certiorari, and must abide by 
the law as decided in the superior court. Many of the states have, by statute, 
modified and changed the law in regard to certiorari, which can be deter- 
mined only by examining the statutes. Cc. D. M. 








Summary of our Exchanges. 


The Nashville Commercial Reporter, for November 10, prints in its law de- 
partment, the case of Miller v. Knight, in which the Supreme Court of Ten- 
nessee, ruled the following points : 

1. The taking of a deed of trust by the holder of a note, prima facie, is an 
additional or collateral security, and does not prevent the holder of the note 
from suing both the principal and surety, and therefore does not operate to 
discharge the surety, although taken without the consent of the surety, unless it 
is otherwise expressly agreed. 

2. The surety called on the holder and urged him to avail himself of the 
benefits of a deed of trust and file the claim; the holder replied that the 
surety need not trouble himself about the note, that he had it secured. After- 
wards the principal to the note became insolvent, and the holder brought suits 
on the note against the surety, who filed his bill, and prayed to be discharged : 
Held, that the surety was not discharged on this state of facts. 

In the opinion of the court, the following cases are cited: United States 
v. Hodge, 6 Howard, U. S. 75 ; Hil v. Bostick, 10 Yerg. 410; and Carpenter 
v. King, 9 Metcf. 511. The court also cites one or two other cases, but not by 
name—a vicious and reprehensible practice. 

In Mayor and Aldermen of Memphis v. Woodward, determined in the 
same court, and reported in the same number of the same journal, it appeared 
that Woodward was elected physician to the city hospital of Memphis, gave 
bond and took the prescribed oath. Lynch, his predecessor, enjoined him and 
the city officers from interfering with the office. This bill was dismissed and 
Woodward was declared to be the officer de jure. In the meantime the city 
paid the salary of the office to Lynch. After the bill was dismissed Wood- 
ward sued the city for the amount of his salary. The court Ae/d, that not- 





(Number 47, 





withstanding Lynch discharged all the duties of the office, and the city was 
enjoined from paying Woodward the salary pending the bill, yet as Wood- 
ward was lawfully entitled to the possession and emoluments of the office he 
was entitled to recover against the city the amount of his salary. The follow- 
ing cases are cited in the opinion: Dodd v. Windsor, 2 Sneed, 673; Pearce 
v. Hawkins, 2 Swann, 89, and People v. Tann, 3 Barb. 193. 

‘The same number of the same journal, contains the following interesting 
note of a case recently decided’ by the same court at Knoxville: 

Where a bill sought by attachment and injunction, to reach funds in the 
hands of the tax collector and treasurer of a municipal corporation, and to 
subject those funds to the satisfaction of a judgment against the corporation, 
on which execution had been returned #u//a dona, upon the ground that at 
the time the taxes were assessed the objects of the assessment were specified, one 
of which was that of paying the outstanding indebtedness of the corporation, 
and that the taxes collected for this object (the amount of which was not 
stated), constituted a trust fund and were being misapplied by the corporate 
authorities in paying the salaries of officers, etc., it was held that the allega- 
tions of the bill did not authorize the issuance of an attachment or an in- 
junction. ‘Chat so far as the “bill sought to reach or interfere with taxes 
assessed and collected for the purposes of the municipal government, it was 
contrary to public policy, and could not be maintained as a garnishment bill. 
That the only ground upon which the bill could be maintained would be that 
the tax collector had funds in his hands which belonged specifically to the 
complainants, which funds he was fraudulently misapplying. ‘That the bill 
faifed to make such a case as would authorize the interposition of the court 
without interfering with, and obstructing the city government. Moore & 
Marsh v. The Mayor and Aldermen of Chattanooga. 

The Legal Intelligencer, for November 13, publishes an important constitu- 
tional case—Woods v. The Secretary of the Commonwealth, in which it is 
held, according to the syllabus, that the constitutional convention of 1872-3 
had not the power to adopt a constitution without its ratification by the people 
at an election. 

Its other matter is selected. 





The same case is published in the Legal Gazette of the same, date with the 
following syllabus and note : 

The court affirmed the decree of the court below, because the adoption of 
the new constitution of Pennsylvania by the people, since the decree, “ for- 
bids an enquiry into the merits of this case ;"’ but lest by affirming it, sanction 
might be given to the doctrines enunciated in the opinion of the court below, 
the court held : 

1. A constitutional convention has no inherent rights. It exercises powers 
only, and only such as the people delegate to it in the mode prescribed by 
law. 

2. Toimpute absolute powers toa convention of mere delegates, from a 
vote on the simple question of calling it, is an assumption without a just basis, 
against the security, the interest and the welfare of the people, which no body 
of men have a right to make. 

3. The legislature may restrict the powers of a constitutional convention. 

[The case of Wells e¢ ad. v. Bain e¢ a/., adverted to and the arguments 
therein contained, reiterated. The opinion in that case, and of the court 
below in this case will be found .eported at length in 5 Legal Gazette, 397 
and 400.—ED. GAZETTE.] 

The Legal Gazette also publishes Williams v. Bankhead, Supreme Court of 
the United States, October term, 1874, with the following head-notes : 


1. The bare title of a cause at the head of one or two orders of court— 
these being the only parts of a record in a concurrent proceeding sent here— 
in which orders the defendant is stated to be G. M. * e¢ a/.,”’ 1s not sufficient 
to show that a partner of G. M., to-wit, one J. B.—not anywhere named in 
any portion of the record sent—was a defendant and party to the proceeding. 

2. Where a proceeding in equity concerns tle disposal of a specific fund, a 
person claiming the fund, and liable bya decree to have it wholly swept from 
him, is an indispensable party. 

3. The general rules in equity relative to parties and the qualification to the 
the rules stated. 

It also prints the case of The Cashier of the First National Bank, etc., v. 
Mayer, in which the following points were ruled by the common pleas of 
Westmoreland county, Pennsylvania : 

1. A national bank may take judgment upon a note payable to the order of 
its cashier, in the name of the cashier only. 

2. The taking by a national bank of a judgment-note running six months, 
and entering it up as a judgment, is not taking ‘ other than personal security 
for the money.” 

It also prints the recently adopted amendments to the Constitution of 
New York. 
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The ‘Albany Law Journal, for November 14, has some Ideas about Jury 
Trial. The editor does not believe that the proper way to improve juries is by 
abolishing them. He does not believe what Don Jose Ramon Saavedra, a 
learned (?) ecclesiastic of Santiago, Chili, has lately asserted, that trial by jury 
is derived from the inquisition. But the most sensible thing which he does 
believe is that ‘‘ no juror ought to be tolerated in disclosing the votes of the jury 
in case of disagreement. It is against public policy to permit it.” We say 


amen to this, and go further; we believe that no juror ought to be tolerated in | 


disclosing what has transpired in the jury-room, whether there has been a dis- 
agreement or not. We betieve that in addition to the oath now taken by 
jurors, each one should take an oath similar to that taken by the members of 
a court martial, and which might run as follows: ‘‘ Neither will you disclose 
or discover the vote or opinion of yourself or of any other member of the jury, 
unless required to give evidenee thereof by a court of justice in due course of 
law.” 

This number of the Albany Law Journal also gives a third instalment of the 
article on the Lateral and Subjacent Support of Lands, from Mr. Wood's 
forthcoming work on Nuisances. It also prints an opinion of the New York 
Commission of Appeals, Earle, Commissioner, in McCafferty v. Railroad Co., 
holding that a railroad company is not responsible for injuries caused by blast- 
ing done by their sub-contractors. 

The Chicago Legal News, for November 14, publishes a long opinion of 
the United States Circuit Court, Northern District of Illinois, on the right of 
a consolidated railway company, existing under charters granted by several 
States, to file a bill in the federal courts, and the power of a court of equity to 
name the place, prescribe the terms, and define the manner of one railroad 
crossing another. 

Also a long opinion of Scott, J., Supreme Court of Illinois, in McKendree 
v. Tooke, a bill for specific performance of an executory contract to convey 
land. The opinion discusses when and under what circumstances a court of 
equity will decree a specific performance of a contract, when a vendee, in order 
to save his rights, must tender performance, when and how a contract may be 
forfeited, and the effect of giving a wrongful declaration of forfeiture by a ven- 
dor on failure of the vendee to make the first payment. 


Also an opinion of the Supreme Court of Illinois in Starkweather v. Amer- 
ican Bible Society, holding that the American Bible Society, a corporation 
created and existing under the laws of the state of New York, is not capable 
of taking a devise of real estate in Illinois. The court cites approvingly its 
former decision. reported 6 Legal News, 43, that a foreign corporation can- 
not hold lands in Illinois beyond what is reasonably necessary for the trans- 
action of the business for which it was created; that a corporation created in 
another state for the purpose of buying and selling lands, cannot come to this 
state and pursue the business for which the corporation was created ; that 
conveyances to it of lands in this state were void and failed to pass title to 
the corporation. The editor of the Legal News says of this opinion that it 
“‘ will affect heavy property interests. ‘The appellees and other similar socie- 
ties hold valuable lands under devises of this character. ‘The question arises, 
can foreign corporations loan money in this state and take real estate security, 
and upon default of payment, take steps to enforce payment by sale of such 
real estate? We should say, in the light of these decisions, that such cor- 
porations can not become the purchasers of real estate to secure even the 
payment of a debt except as authorized by our statutes.” 

It also publishes an opinion of Mr. District Judge Treat of the United 
States District Court for the Eastern District of Missoun, in Re S. H. Rich- 
ardson, delivered on the gth instant, holding that a bankrupt is entitled to 
exemptions out of partnership assets. This ruling appearsto be founded in 
the more enlightened and liberal view of the meaning and policy of the bank- 
rupt act; but the decisions on the question are variant. 

It concludes with a per curiam opinion of the Supreme Court of Pennsylva- 
nia, in Brotherline v. Swires, on a question of fraud in a judicial sale. The 
editor of the Legal News says ‘‘ there is more of the spread-eagle in this opinion 
than we ever saw in a judicial opinion of its length. It reads like the speech of 
a young man who has just entered college."’ We think so, but we have several 
laid up for future use, which beats this all to pieces. We shall, however, scissor 
out this, and put it in our box of curiosities. 








The Washington Law Reporter, for November 10, publishes the case o 
Fallon v. The Chronicle Publishing Company, Supreme Court, District of 
Columbia, General Term : 

The plaintiff, who was a newspaper carrier, alleged that a former proprietor 
of the Daily Morning Chronicle agreed to give him the exclusive right to sell 
and deliver that paper on a certian route in Washington, that such owner sold 
out to another person, and that defendant has succeeded to the ownership of 
the paper, and that he renewed the contract with both. He alleged perform- 


ance, but claimed that defendant broke the contract by refusing to deliver to 
| him any more papers. AHe/d, that the plaintiff could not maintain an action 


| on said contract, for the reason that it is void for uncertainty and want of mu- 
) 


| statute of frauds. 


tuality, also for the reason that it is not alleged to be in writing or to be per- 
formed within a year, and is therefore void within the 4th section of the 


Also Gallaudet v. Sykes, same court, with the following syllabus : 

| 1. Abillof exchange on three months, was drawn in New York upon S. inthe 
| city of Washington, and by him aceepted for the accommodation of the 
drawer, and returned to such drawer in N. Y., where he negotiated it, upon an 
agreement that the person making the discount should retain a sum greatly 
beyond the rate of interest allowed by the laws of that state ; it was held that 
the validity of the contract was to be determined by reference to the statute 
of N. Y., which declared a contract void when usurious, and that conse- 
quently the bill now in suit was void for that reason 


2. An acceptance is to be deemed a contract of the place where it is made ; 
but where it is solely for the accommodation of the drawer, it is not a con- 
tract capable of being enforced until the paper is transferred to a holder for a 
valuable consideration, and that is to be regarded as the place of the contract, 
especially when no other place of performance is mentioned. 

The Pacific law Reporter, for November 3, publishes without a syllabus a 
very interesting opinion of Mr. District Judge Hoffman, of the Federal Dis- 
trict Court of California, in Dibblee v. Ship Invincible, being a libel in ad- 
miralty against the ship, etc., for damages sustained by the injury which hap- 
pened to a quantity of wine which had been placed on board said ship and 
stored in the deck-house by direction of the consignor, but which had suffered 
loss on the voyage to the extent of fifty-seven per cent. by “ blowage,” and 
“breakage,” in consequence of the master having negligently omitted to ven- 
tilate the apartment in which it was stored. The court discusses“the weight 
of evidence, and also the rule of law which charges the master of a vessel 
with diligence it preserving the cargo from damage during the voyage. 

The same journal publishes several opinions of the Supreme Court of Cali- 
fornia, among them People v. Soto, in which it was held that in an indictment 
charging the animal stolen to be a cow, testimony is admissible to show that 
it was a heifer, and it will not be held to be a variance between proof and 
allegation. 

The court (Crockett, |., delivering the opinion) discuss this question as 
follows : 

“In the principal dictionary of our language, a heifer is defined to be a 
‘young cow.’ It is true that under statutes very similar to ours, there are 
several decisions in the English courts, and some in the American courts, 
which would appear to sustain the proposition of the defendant's counsel. 
But the rule there was that penal statutes must be strictly construed, and 
nothing was left to implication. But this rule has been abolished in this state 
by the Penal Code, the fourth section of which provides that ‘ the rule of the 
common law, that penal statutes are to be strictly construed, has no applica- 
tion to this code. All its provisions are to be construed according to the fair 
import of their terms, with a view to effect its objects and to promote justice.’ 
Tested by this rule of construction, it is evident, we think, that in making it 
a felony to steal a cow, the legislature intended to include under that designa- 
tion a heifer also, which is but a young cow.. The statute enumerates by par- 
ticular designation cows, bulls, steers, and calves; and it cannot reasonably 
be inferred that it was intended to exclude heifers, but rather that it was the 
intention to designate them as cows.” 

The American Law Record, for November, re-prints from the Law Maga- 
zine and Review a long and curious historical sketch of the office of Sergeant 
at Law. It also reports the very long case of Holterhoff v. Mutual Benefit 
Life Insurance Association, Superior Court of Cincinnati, General Term, June, 
1874. This case is one of great interest in connection with the law of life 
insurance, the question involved relating to a warranty in the application for 
the policy that the insured was a man of temperate habits. The discussion 
is very elaborate, even the syllabus being too long for our limited space. 
The case was before the same court on a previous occasion, 2 Cin. Sup. 
Ct. R. 379. 

The same journal also reports Schroeder v, Kisselbach, same court, with 
the following syllabus : 

“Where an action is brought by a plaintiff upon an account, one item of 
which is for $1,930.78, for the price of a stock of goods sold and delivered to 
the defendant at the cost price thereof; and the defendant by way of coun- 
terclaim, sets up, among other items claimed in an account, one for $2,409.11, 
a balance due on a former account; and it appears that the defendant re- 
ceived the stock of goods in part payment for this item, and for which goods 





the plaintiff executed to the defendant a bill of sale under seal, acknowledg 














ing the receipt of $2,000 for the goods—all of which the defendant admits, 


but claims that he was only to allow the plaintiff as much for the goods as he | 


might be able to realize net by their sale, which he claims was only $650.68 ; 
and then sets up that the price was fixed at $2.000 to hinder delay and defraud 
the other creditors of the plaintiff, he having himself made use of the bill 


of sale, and the former $2,409.11 indebtedness to successfully replevy the , 


goods from plaintiff's creditors who had attached them. Held, that sale of 
and payment for the goods were fully executed by both parties, and defend- 
ant was properly estopped under the charge of the court from denying the 
price of the goods as fixed by the bill of sale. The form of the action being 
upon an implied executory promise to pay the cash value of the item, must 
yield to the actual nature and substance of the transaction, and the account 
will be held to indicate simply all the property and money the plaintiff fur- 
nished to the defendant during the whole time covered by the transactions 
stated in it, and this item to have been paid by the cancellation of so much 
of the item charged by the defendant against the plaintiff.” 





The American Law Register, for November, has an article on Special 
Agency, by Josiah H. Bissell, Esq., of Chicago. 

It also contains several well-selected cases. The following summary, which 
we take from its cover, will sufficiently indicate their contents : 

New York Commission of Appeals.—Eaton v. Del., etc., R. R. Co.—Rail- 
road—Negligence—Person riding without payment of fare in the caboose of 
a coal-train, is not a passenger—Business of railroads—Manager of freight or 
coal-train, though called conductor, has not powers of a conductor of a pass- 
enger train to create the relation of carrier and passenger between the com- 
pany and a person coming on such train. Opinion by Dwight, Commissioner, 
with note. 

Supreme Court of New Jersey.— Columbia Ins. Co. v. Kinyon—Insurance 
—Contract in another state from that of the company valid, and will be en- 
forced, unless prohibited by positive law—Comity between the states—Regu- 
lation of foreign insurance companies—Registration for revenue purposes. 
Opinion by Van Syckel, J. 

Supreme Court of Michigan.—Hamiltop v. The People—Criminal law— 
Public holiday-—Continuance of examination to, and proceeding on 22d Feb- 
ruary, when that day is non-juridical—Misjoinder of counts—Evidence to 
show motive in the accused-—-Co-detendant in a criminal case, turning state's 
evidence waives his privilege of refusing to answer—Waiver extends to his 
counsel and all professional communications—Character—Repudiation for 
veracity—Province of jury. Opinion by Campbell. J. 

Supreme Court of lowa.—Morrow v. Wood—Parent and child—Authority 
of school teacher to punish pupil—Where conflicting orders are given to the 
child by its parent and the school teacher, the former must prevail, and the 
latter has no right to compel obedience by corporal punishment—Public 
school where course of study is prescribed by law. Opinion by Cole, J. 

United States Circuit Court, Wisconsin.—McFarland v. Goodman—Bank- 
ruptcy—Deed fraudulent as to creditors being set aside, the title reverts to 
the grantor and passes from him to his assignee, subject to ai] the usual 
rights of homestead exemption, etc., as if the deed had never been made— 
Voluntary joining by wife in deed afterwards set aside as in fraud of creditors 
does not prevent her on such setting aside from claiming dower or homestead 
in the land. Opinion by Hopkins, J. 








Legal News and Notes. 


—THE amendments recently proposed to the New York constitution ap- 
pear to have been adopted by good majorities. 


—JOHN ADRIANCE, a member of the New York bar, committed suicide the 
other day while in a temporary fit of insanity, by cutting his throat witha 
razor. 


—GOVERNOR FOoTE, in his reminiscences, paints the following pen-picture 
of the celebrated Judge Martin, whose decisions adorn so many of the early 
reports of Louisiana : - 


—POSTMASTER GENEKAL JEWELL is threatened with a suit for damages by 
the attorney of the Erie railway, who was debarred from practice before the 
postoffice department by his action. 


—THE comptroller of Florida recently addressed the following question to 
the attorney-general of that state: ‘ Are national banks, chartered by the 
United States, liable to pay state license?" This question Mr. Attorney-gen- 
eral Cocke answered in the negative, citing the following cases : 

- Van Allen v. The Assessor, 3 Wallace, 573 ; National Bank v. The Common- 
wealth, 9 Wallace, 353; Lionberger v. Rouse, id, 468; McCullock v. 
Maryland, 4 Wheaton, 316. 
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' 
| POSTMASTER GRNERAL JEWELL will issue instructions to postmasters 
| throughout the country, in a very short time, in explanation of their duties under 
| the new postal law in carrying out that section of it in reference to the receipt 
of newspapers, periodicals, etc., and affixing of the new stamp gotten up for 
| such mail matter. 


—ANSEL STEVENS, who recentiy sued the Grand ‘Trunk R. R. at Portland, 
for injuries received while traveling on a free pass,recovers damages for $12,833. 
The pass provided that the company should not be responsible for any harm 
| that might befall the holder, and his journey was in the interests of the road. 
He, however, was on a Pullman car, and had paid for his berth. The decision, 
which is given by the United States Circuit Court, seems to set at naught an 
agreement in black and white, but it coincides with decisions in similar cases 
in one or two western courts.—[Chicuyo Railway Review. 





| —THE Daily Register enumerates the following prominent New York law 

| yers, who have died within the past fifteen vears : 

George Wood, William Curtis Noyes, James ‘T. Brady, John Van Buren, 
| Francis B. Cutting, Daniel Lord, Jr., James W. Gerard, Judge Edmonds, 
| Solomon G. Hull, Judge Bonney, Alexander W. Bradford, Judge Slosson, 
| Marshall S. Bidwell, Judge Dean, James R. Whiting, Townsend Scudder, 
Thomas C. T. Buckley, Jeremiah Larocque, Daniel S. Dickinson, C. M. Kel- 
ler, Hugh Maxwell, who had retired many years before. 


—THE lowa Supreme Court has recently decided an important case grow- 
ing out of the Chicago fire. Blederick & Miller shipped goods, via Merchants’ 
Dispatch, to Davenport, which arrived at Chicago the night of Oct. 9,1871, at the 
depot of the Rock Island R. Co. They were transferred from the cars to the 
depot, but not formally delivered to the railroad company. They were burned up 
when the city was burned. Suit was brought in the Scott County Circuit 
Court for the value of the goods. The defendants set up that their liability 
ceased when they placed the goods in the warehouse of the Rock Island Co. ; 
that they only contracted to deliver the goods at Chicago. The plaintiffs 
claimed it was the duty of defendants to see that the goods were formally 
delivered to the railroad company, and placed in proper condition to go to their 
destination, and that their liability did not cease until the goods arrived at 
the point of destination. The circuit court held the defendants liable, and the 
supreme court sustained the court below. 


“ Judge Martin was a Frenchman by birth. He migrated to the United 
States in the days of his early manhood, resided for several years in North 
Carolina, and afterward located in Louisiana, where in a few years he was ele- 
vated tothe bench, which he subsequently continued to adorn for many years. 
He was a man of most majestic stature, and had a face and head that alike indi- 
cated the high intellectual powers which he undoubtedly possessed, and that 
calm impartiality and conscientious regard for justice which rendered him an 
object of universal respect and confidence. His published opinions bear evi- 
dence of his extraordinary merits as a judicial functionary, and are justly re- 
garded as of the highest authority in every state of the Union, especially upon 
questions of commercial law, or those involving the principles of the civil law 
system of jurisprudence. Judge Martin was for many years of his life in a 
state of total blindness ; but he still remained upon the bench, where he con- 
tinued to discharge his duties with steady industry, with unremitting zeal, and 
with a quiet, dignified, and patient demeanor which it was indeed most delight- 
ful to behold.” 


—THE compulsory education law, which goes into effect in the state of New 
York on the 1st of January next, requires every person having the control or 
charge of any child between the ages of eight and fourteen years, to see that 
such child has fourteen week's schooling each year, eight weeks of which must 
be consecutive, The penalty for not doing this, is one dollar for the first 
offence and five dollars for each week of neglect afterward, up to thirteen 
weeks in any one year ; making a total of penalties per year, in each case, $66. 
The money thus collected is to be added to the schoo! fund of the school dis- 
trict in which the offences occurred. Ifa child does not attend school as the 
law prescribes, he is to be deemed an habitual truant, taken charge of by the 
school authorities, and sent toa truant school. It is also provided that no per- 
son or company is allowed to employ any child between the ages of eight and 
fourteen years, in any business whatever, during the school hours of any school 
day in the public school in the city or district where such child is, unless such 
child has had, in the year immediately precedingsuch employment, fourteen 
week's schooling ; and at the time of employing such child the employer must 
receive from the child a certificate of the teacher or school trustee certifying to 
such schooling. The duty of enforcing this law is imposed upon the trustees 
of school districts and public schools, and presidents of union school districts ; 
or, in case there are no such officers, upon such officers as the board of educa- 
tion of the city or town may designate. ‘The revised statutes make the neglect 
of this duty a misdemeanor, punishable by « fine of not more than $250 for 
each offenee. 
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